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PROSTITUTION AMENDMENT BILL 2007 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON SUE ELLERY (South Metropolitan — Minister for Child Protection) [5.39 pm] — in reply: Hon Giz 
Watson, in her contribution to the second reading debate, raised an issue about police and the existence of a 
database of existing sex workers. I give the honourable member my undertaking that I will raise those matters 
directly with the Minister for Police and Emergency Services.  
This legislation does not condone prostitution, it recognises, though, that government after government has not 
been able to address the issue. It provides a minimalist model with important safeguards around brothels, as one 
part of the industry. I understand that there is a minority within the community who believe it is possible to 
legislate to abolish prostitution. It seems to me that that clearly cannot be the view of the opposition, otherwise it 
would have tried to abolish prostitution when it was in government; indeed, a number of speeches made by 
members of the opposition acknowledged that point. This bill manages a difficult issue. It provides certainty to 
the police, protects children, removes the role of organised crime in brothels and protects public health. I 
commend the bill to the house. 
Question put and a division taken with the following result — 

Ayes (13) 

Hon Matt Benson-Lidholm Hon Adele Farina Hon Batong Pham Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Jon Ford Hon Sally Talbot  
Hon Kate Doust Hon Paul Llewellyn Hon Ken Travers  
Hon Sue Ellery Hon Sheila Mills Hon Giz Watson  

Noes (12) 

Hon Ken Baston Hon Brian Ellis Hon Nigel Hallett Hon Helen Morton 
Hon George Cash Hon Donna Faragher Hon Barry House Hon Simon O’Brien 
Hon Wendy Duncan Hon Anthony Fels Hon Norman Moore Hon Bruce Donaldson (Teller) 

            

Pairs 

 Hon Shelley Archer Hon Barbara Scott 
 Hon Ljiljanna Ravlich Hon Ray Halligan 
 Hon Graham Giffard Hon Peter Collier 
 Hon Vincent Catania Hon Robyn McSweeney 
 

Question thus passed. 
Bill read a second time. 

Committee 

The Chairman of Committees (Hon George Cash) in the chair; Hon Sue Ellery (Minister for Child Protection) in 
charge of the bill. 

Clause 1: Short title — 
Hon SIMON O’BRIEN: The Prostitution Amendment Bill 2007 has now passed the second reading stage and 
the house has therefore decided upon the policy of the bill. Now as we enter the committee stage, we have to 
scrutinise the bill clause by clause to ensure that it constitutes adequate and properly constructed machinery for 
the implementation of the policy of the bill. If ever there was the impossible prospect of turning a sow’s ear into 
a silk purse, this is it. Nonetheless, that is what we are confronted with. In considering clause 1, I offer the 
following. There is a supplementary notice paper before us, as the Chairman of Committees has correctly noted. 
Indeed, the several amendments on that supplementary notice paper all stand in my name. We will come to those 
in due course. Each of those amendments adds something to the bill to reflect the reasonable aspirations of 
Western Australians. I hope that in due course they receive encouragement. I will also now comment, because I 
will not get another opportunity to do so, on the absence of my colleague Hon Barbara Scott. She, as members 
know, is on leave of absence. I place on record that Hon Barbara Scott has been in communication with me and 
she is most concerned about this bill. She has on several occasions expressed her reservations to members about 
the government’s policy. She has recently undergone a total hip replacement operation and is making a very 
good recovery; I am sure members will be pleased to hear that. However, she is on leave of absence and judging 
from my conversation with her earlier today, I think she would appreciate it if I were to now place on record her 
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regret that because of that infirmity she was not here to take part in the second reading debate. She would like to 
place on the public record her opposition to this bill. We have had the second reading debate, so I will by proxy 
advise the committee of her opposition to clause 1. This just shows how strongly her feelings run. Hon Barbara 
Scott has indicated that she may need to come to the chamber to make a contribution to this bill. That would 
probably not be conducive to her recovery, so, frankly, I hope she does not do that. Nonetheless, I think I have 
made quite clear her strength of feeling on this matter. The opposition will oppose clause 1.  

Clause put and a division taken with the following result — 

Ayes (13) 

Hon Matt Benson-Lidholm Hon Adele Farina Hon Batong Pham Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Jon Ford Hon Sally Talbot  
Hon Kate Doust Hon Paul Llewellyn Hon Ken Travers  
Hon Sue Ellery Hon Sheila Mills Hon Giz Watson  

Noes (12) 

Hon Ken Baston Hon Brian Ellis Hon Nigel Hallett Hon Helen Morton 
Hon George Cash Hon Donna Faragher Hon Barry House Hon Simon O’Brien 
Hon Wendy Duncan Hon Anthony Fels Hon Norman Moore Hon Bruce Donaldson (Teller) 

            

Pairs 

 Hon Shelley Archer Hon Peter Collier 
 Hon Vincent Catania Hon Barbara Scott 
 Hon Ljiljanna Ravlich Hon Ray Halligan 
 Hon Graham Giffard Hon Robyn McSweeney 
 

Clause thus passed. 

Clauses 2 and 3 put and passed. 

Clause 4: Section 1 amended — 

Hon SIMON O’BRIEN: Clause 4 proposes to amend section 1 of the principal act, which currently reads — 

This Act may be cited as the Prostitution Act 2000 

The Prostitution Act 2000 contains much of the law, such as it is, relating to the regulation of prostitution. The 
amendment contained in this clause will change the title of that act to the Sexual Services Act 2000. Why is this 
sanitising of the word deemed necessary by the government? 

Hon SUE ELLERY: This amendment reflects the consideration given by the working group to using neutral 
terminology. The word “prostitution” itself has a long history, with some emotion and sometimes hysteria 
attached to it. The working group took the view that we should adopt language that was neutral and did not 
attach a particular stigma, one way or the other, to what was going on. 

Hon SIMON O’BRIEN: That answer gives weight and substance to my claim during the second reading debate 
that there is a great deal of politically correct claptrap in the government’s policy. We shall see, in considering 
later clauses, whether the welfare of women will be advanced or the interests of society pursued through this bill. 
However, the amendment to the title of the principal act is an exercise in humbuggery. The minister is right in 
saying that the term “prostitution” has connotations. It shows the in-built bias of the working group, which set 
out to achieve some form of legislative change whereby prostitution will be seen as some great new industry that 
is socially acceptable in Western Australia. That is what the government has set out to do, and that is why it 
wants to change the title of a 2000 act of Parliament into something that it is not. I do not know whether the 
public of Western Australia will be fooled into thinking that titling an act the “Sexual Services Act 2000” makes 
it somehow acceptable and wholesome, but I doubt it. It shows right up-front the attitude and agenda of this 
government and the members of the working group. This amendment does not affect — 

The CHAIRMAN: Hon Simon O’Brien is addressing the Chair, and I can hear him very clearly. 

Hon SIMON O’BRIEN: I want people to hear me outside of this place as well, Mr Chairman. 

Hon Ken Travers: Speak through the Chair. 

Hon SIMON O’BRIEN: What is Hon Ken Travers’ problem? 

Several members interjected. 
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The CHAIRMAN: Order! Hon Adele Farina is not in her seat, and if she wants to interject, she will do it from 
her seat. Hon Simon O’Brien, I can hear you very clearly, and you may continue your remarks. 

Hon SIMON O’BRIEN: This shows that the government and those who support this policy, including those on 
the government benches who support this policy even against their own conscience—those who are prostituting 
their position in this place, or, should I say, sexually servicing their position in this place — 

Withdrawal of Remark 

Hon SUE ELLERY: I personally find that language offensive. 

The CHAIRMAN: Could the minister indicate to me which language she finds offensive? 

Hon SUE ELLERY: Suggesting that supporting the legislation is prostituting ourselves. 

Hon SIMON O’BRIEN: Under standing orders, if any member objects to any language, then the member using 
the words shall withdraw that language. Therefore, I will withdraw, insofar as the member thinks I was referring 
to her. I was not. I was referring to her colleagues who have been browbeaten into what they are doing. 

The CHAIRMAN: Firstly, there is no point of order, but Hon Simon O’Brien is right—the member drew the 
attention of the Chair to the fact that she was offended, and in that regard Hon Simon O’Brien has made his 
withdrawal. 

Committee Resumed 

Hon SIMON O’BRIEN: We are in a situation in which the government, including those supporting the 
government who are acting against their consciences, at least acknowledges through its acceptance of the 
amendment to the title of the principal act that prostitution has unsavoury overtones and implications for the 
public face of morality in Western Australia. I will not let this clause go by without reminding the government of 
that, as well as government members who do not have the guts to stand up for what they believe in. It needs to be 
placed on the record. 

Sitting suspended from 6.00 to 7.30 pm 

Clause put and passed.  

Clause 5: Section 3 amended — 
Hon SIMON O’BRIEN: Clause 5 amends section 3, which is the definitions section of the principal act. We 
note that the vein of political correctness carries on through that clause. I do not think it needs further 
amplification. In looking at some of the definitions that have been included, I note the definition of “individual 
sex worker”, which is defined as meaning — 

. . . a person who solely owns and carries on a sexual service business — 

(a) involving the provision of a commercial sexual act by that person only; and  

(b) where that person has full control over his or her individual earnings from taking part in 
commercial sexual acts; 

Could the government explain why we need such a definition and what form of regulation will apply to an 
individual sex worker under this bill?  

Hon SUE ELLERY: The honourable member will have noted in other clauses of the bill that certain provisions 
do and do not apply to individual sex workers. The point of including the definition is to make it clear that when 
we talk about who needs to be certified, for example, owners and managers of businesses need to be certified but 
individual sex workers do not. The purpose of including that definition is that further on in the bill, certain things 
do or do not apply to individual sex workers.  

Hon HELEN MORTON: I seek some clarification of the definition of “incapable person”, which means a 
person who, because of intellectual disability, mental illness, brain damage or senility, is incapable of 
understanding the nature and effect of a commercial sexual act or of guarding himself or herself against sexual 
exploitation. A person with a mental illness is certainly often able to understand the nature and effect of a 
commercial sexual act, but not necessarily recognise that his or her mental illness is the result of getting into or 
being involved in prostitution or working as a sex worker in a brothel. As I said in my speech in the second 
reading debate, one of the madams I spoke to in Kalgoorlie indicated that two-thirds of the people who currently 
work in her brothel have what she called bipolar affective disorder and anger management problems. Is there a 
provision in the bill to protect people who may or may not have a diagnosed mental illness and who are not 
necessarily incapable of understanding the nature of their contract from being employed?  
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Hon SUE ELLERY: Proposed section 21G sets out the provisions for restricting a certificate. The CEO may 
issue or renew a certificate if he or she is satisfied that the applicant meets certain criteria. The CEO needs to be 
satisfied that the person is not, among other things, an incapable person.  

Hon HELEN MORTON: Is the certificate supplied to the proposed brothel owner or to a sex worker? 

Hon SUE ELLERY: I need to clarify the explanation I just gave as I was reading it too quickly. Proposed 
section 21G states that when issuing a certificate, the CEO has to be satisfied that the applicant meets certain 
criteria. One of the criteria is not, as I said earlier, that a person is not an incapable person but that there is no 
charge pending against that person.  

Hon Helen Morton interjected. 

Hon SUE ELLERY: This is a person applying for a certificate. I will define that for the member in a moment. I 
am clarifying what I said earlier. The CEO has to check that there are no charges pending against the person 
making the application for an offence against an incapable person. The CEO has to ensure that the applicant has 
not been charged with doing something to an incapable person.  

The member asked a question about who is certified. The act states quite clearly that the owner and the manager 
must be certified. There has to be somebody on site who is responsible managerially. That person has to be either 
the direct owner or the designated manager and he or she must be certified.  

Hon HELEN MORTON: If somebody who had a mental illness was employed but the manager, the certified 
owner of the brothel, was not capable of identifying that person as having a mental illness, would that manager 
breach the act?  
Hon SUE ELLERY: No, he would not. Effectively, the member is asking whether it would be illegal for the 
manager to employ somebody who has a mental illness. The answer to that question is: no, it is not illegal for 
anybody to employ somebody who has a mental illness as long as the person can do the job that the person is 
being employed to do. The definition of “incapable person” is not in the bill for the purposes of defining who can 
work, but for the purposes of defining the things that the chief executive officer must take into account when 
determining whether to issue a certificate. One thing the CEO must take into account is whether there are any 
charges pending against the applicant for doing something against, amongst other categories of people, 
somebody who is incapable of understanding what was being done to them.  

Clause put and passed.  

Clause 6 put and passed.  

Clause 7: Section 4A inserted —  
Hon SIMON O’BRIEN: This proposed new section of the principal act provides for the delegation of powers 
by the chief executive officer to another person. I note that further subdelegation of that delegation is not 
enabled. I ask the minister a two-part question: firstly, to whom, and by that I mean to which office, would it be 
anticipated that powers of the CEO be delegated; and, secondly, what sorts of powers does the government, at 
this time, anticipate would be the sorts of powers or functions that would be delegated?  

Hon SUE ELLERY: In answer to the first part of the question, the powers would most likely be given to a 
deputy director or somebody at that level. In answer to the second part of the question, the range of powers 
extend to receiving applications, assessing the applications, assessing renewal applications and liaising between 
that office and the police, who will vet the applications, and taking that information into account in determining 
whether to issue a certificate.  

Hon Simon O’Brien: Which is the office that would receive the delegation of power?  

Hon SUE ELLERY: I thought Hon Simon O’Brien meant officer.  
Hon Simon O’Brien: Officer, yes.  
Hon SUE ELLERY: I am told it would be a deputy director, or somebody at that level, of the department —  

Hon Simon O’Brien: Therefore, it would be a senior officer and not a junior clerk?  
Hon SUE ELLERY: We envisage that it would be a senior officer.  
Hon SIMON O’BRIEN: I thank the minister for that clarification. I will go one step further. I understand that 
the department of state that would have responsibility for this new regime is the office of liquor and gaming?  

Hon Sue Ellery: It would be the Department of Racing, Gaming and Liquor.  
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Hon SIMON O’BRIEN: I thank the minister for that answer. I do not know whether it is a very big department. 
In answer to a question I asked some time ago of the Minister for Racing and Gaming, who also sits in this 
house, the response was that she thought that there would probably be an increase in staff of one officer to 
administer this new regime. Is that person likely to be the officer who will be given the delegation?  

Hon SUE ELLERY: Our recollection is that at the time that the working party was undertaking its work—the 
three people sitting at this table were on that working party—the director was of the view that it would be 
managed internally. We did not have a conversation with them about additional resources. If the minister was 
correct and the Department of Racing, Gaming and Liquor needed additional resources, I am not in a position to 
say whether it needed additional administrative resources or at what level. It is important to clarify that that 
person would have responsibility for the certification process. Other government departments would have 
responsibility for other elements of the legislation; for example, occupational health and safety will fall to 
WorkSafe. The element of this regime, as the member described it, that will fall to the Department of Racing, 
Gaming and Liquor will be the certification process. If the minister said that it might need one additional person, 
I am not sure at what level that would be.  

If it assists the honourable member, we did have a conversation about where the certification process properly 
sat. We explored with the director his thoughts on this matter. There appears to be some logic in the director 
having responsibility for the certification process, because he has to issue similar certification licensing regimes 
in other industries where, for example, there are probity questions about the people involved. This might occur in 
the area of racing, gaming and liquor, where potentially there has been the suggestion of organised crime or graft 
and corruption. Because that agency already has systems in place to check those things, it seemed most logical to 
place them in this department.  

Clause put and passed.  

Clause 8: Part 2 heading amended — 
Hon SIMON O’BRIEN: Instead of changing, as is more often the case, a section in the principal act, this clause 
actually changes a part heading. In the case when the heading of a title is changed, it is necessary to do that 
through an amending act. The marginal notes, or headings of individual sections, are not part of the bill but the 
part title is. This clause proposes to change the heading to part 2 by deleting the word “prostitution” and 
inserting instead the words “commercial sexual acts”. Therefore, part 2 will be headed “General provisions about 
commercial sexual acts”. We have had the debate about twee political correctness on this matter; therefore, all of 
us can be adult about it. I will pose a question to the minister, although not about her, because she has 
responsibility for this bill in only a representative capacity. Is the title “Minister for Racing and Gaming” about 
to be renamed the “minister for racing, gaming, liquor and commercial sex acts”? 

Hon SUE ELLERY: I think the member used the word “twee”. My answer is: not to the best of my knowledge.  

Hon SIMON O’BRIEN: I reject the offensive suggestion that I was being in any way twee; I was being 
facetious. However, it is an interesting point in these politically correct times. If the government has no shame 
about this and it will be very orthodox being out in the open and standard —  

Hon George Cash: The minister has not denied that might be the case.  

Hon SIMON O’BRIEN: I think it should be. I do not know what the government’s overall view might be on 
this, but as the relevant minister is away on urgent parliamentary business, would now be a good time to 
entertain an amendment indicating that the responsible minister should be known as the minister for racing, 
gaming liquor and commercial sexual acts; and, if not, why not? 
Hon SUE ELLERY: I am not interested in entertaining such an amendment. It is the case that various ministers 
hold responsibilities for various things that are not necessarily reflected in their titles. Indeed, I am the minister 
responsible for carers, and that is not reflected in my title. 
Clause put and passed. 

Clause 9: Section 7 amended — 
Hon SIMON O’BRIEN: I was asked by a parliamentary colleague about the meaning of the words proposed to 
be inserted into section 7; that is, those words in proposed subsection (1)(da) and (db). Will the minister explain, 
for the record, what inadequacy in the current act these paragraphs are addressing? 

Hon SUE ELLERY: The proposed paragraphs are really to make more explicit and to enhance the existing 
provisions of that section, which is about ensuring that a person does not induce someone to act as a sex worker. 
Those proposed paragraphs add words that enhance and make clearer that a person is not to use, for example, 
any particular position that he might hold to threaten anybody. It has been suggested that sex workers have had 
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that power used against them to stop them getting out of the industry. People would threaten to disclose that the 
prostitute had been working in the sex industry, which, effectively, trapped that person within the industry. 
These proposed paragraphs clarify that a person must not use any position that he might hold or threaten to 
disclose the fact that he might know that a person is currently, or has, worked in the sex industry to try to 
intimidate that person into staying in that industry when she wants to get out.  
Hon SIMON O’BRIEN: It just shows that if I look hard enough, I can find a clause in this odious bill that I can 
agree with. I thank the minister for the clarification.  

There are established articles of law, including section 7 of the principal act, that address the issue of people 
seeking to induce someone to act as a sex worker using enslavement tactics, such as the threat—perhaps even the 
practice—of violence, physical restraint, drugging with narcotics and, to some extent, false pretences. I am glad 
to see that these new paragraphs go a little further. Proposed paragraph (da) states — 

use any power or authority arising out of — 

(i) any occupational or vocational position held by the person; or 

(ii) any relationship existing between the person and anyone; 

That implies all sorts of emotional blackmail or improper pressure. For example, another worker at a premises—
perhaps it is a receptionist or a cleaner, or some other; I do not know what there might be—could suddenly be 
leaned on and told, “You’re getting the sack. However, if you want to work part-time at that, you can supplement 
it by going on the game.” I am glad to see that that will be made an offence. 

Similarly, proposed paragraph (db) contains a welcome provision that makes it an offence to seek to induce a 
person to act as a sex worker by making an accusation or disclosure about something that that person may or 
may not have done; for example, the fact that the person is an illegal immigrant. Probably the catch-all provision 
is in subsection (1)(e) of the principal act. It will be an offence to use a form of threat or blackmail to make 
someone remain in the occupation against her will. With that explanation, the opposition will support this clause. 
Even if the opposition defeats the whole bill at the third reading stage, maybe the government can bring this 
clause back!  

Clause put and passed. 

Clause 10: Section 8 replaced by sections 8 and 8A — 
Hon HELEN MORTON: This clause is about minimising the risk of acquiring or transmitting a prescribed 
infection or virus. Proposed new section 8 states in part — 

(1) A person must not take part in a commercial sexual act without using a prophylactic that is 
appropriate for preventing the transmission of bodily fluid from one person to another. 

Will the minister indicate to me, first of all, what is an appropriate prophylactic, and how that will be determined 
from time to time? I will give the minister a bit of background. I have recently had discussions with a madam in 
a Perth brothel, as well as madams in Kalgoorlie, and they have indicated to me that the bill states that the 
employer has to provide the condoms, or whatever else that might be used. The madams say that employers 
provide the cheapest they can and they often break. Will the quality of the prophylactic that must be supplied be 
specified in some form of regulations? I will also ask some other questions about that subject.  

Hon SUE ELLERY: The nature of the prophylactic device depends on the particular act that is being 
performed. It is anticipated that the code of practice will set out that prophylactics must meet Australian 
standards. “Appropriate” means that the prophylactic is not only appropriate for the act that is being performed, 
but also appropriate because it will keep a person and her partner safe. “Appropriate” applies not only to what is 
being used, but also the quality of it.  

Hon HELEN MORTON: The proposed section further states that a person must not take part in a commercial 
sexual act if he or she has a prescribed infection or a virus. Where are the prescribed infections or viruses set 
out? How are those prescribed infections and viruses made known to the sex workers or brothel owners?  

Hon SUE ELLERY: The infections will be listed in the regulations. I have a list of them now, if that is helpful 
to the honourable member. The infections are chancroid, donovanosis, genital chlamydia, gonorrhoea, human 
immunodeficiency virus—HIV—infectious syphilis, and infectious hepatitis B. The other part of the question 
was about how people would know about it. That will also be in the code of practice, which will be developed 
between WorkSafe, the relevant section of the Department of Health and industry stakeholders. The information 
will be disseminated throughout the industry through the education process arising from the formulation of the 
code of practice and after the code of practice has been developed. 
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Hon HELEN MORTON: Proposed section 8(2) states — 

A person must not, for the purpose of taking part in a commercial sexual act, state or imply that a 
medical examination of that person means that he or she is not infected, or likely to be infected, with a 
prescribed infection or virus. 

I am assuming that that means that one must assume that everybody is infected. 

Hon SUE ELLERY: We had a conversation about this during our deliberations in the working party. There is a 
bit of a myth about that. It is possible to advertise, for example, by putting up signs inside the entrance to the 
brothel saying, “All our staff have medical checks.” That means nothing, depending on the location, when the 
medical check was done and the incubation period before the virus becomes infectious. It is meaningless and 
does not, and should not, give anyone any degree of comfort about whether that person is infected with anything. 
The proposition is that the starting basis is universal precautions, which is a term the honourable member will be 
aware of; that is, everyone protects themselves and their partners from possible infection. 

Clause put and passed. 

Clauses 11 and 12 put and passed. 

Clause 13: Section 10A inserted — 
Hon SIMON O’BRIEN: I want to discuss this new section, as well as move my amendment. I move — 

Page 9, after line 25 — To insert —  

(2) An advertisement for a commercial sexual act must carry the certificate number of the 
operator or manager of the business providing the advertised service. 

This new section proposes restrictions on advertising commercial sex acts. I am not sure what difference it will 
make to the current situation, in which the newspapers and some magazines have lots of advertisement in the 
classified and display sections advertising commercial sexual services, apparently without restriction. What is 
the difference between the situation that currently exists and the environment this new section proposes to 
create? 

Hon SUE ELLERY: It was put to us, I am pretty sure, in some of the submissions we received, that whatever 
we did, we should make sure there was not a proliferation of advertising. Some members, in their second reading 
contributions, referred, for example, to the billboards in Victoria, which was a path we did not want to go down 
in Western Australia. We made a conscious decision that we would limit advertising to what exists already. We 
will not extend advertising beyond the current arrangements, and we will create the power to regulate what goes 
into those advertisements.  

Hon SIMON O’BRIEN: With all of that in mind, we can note that the effect of this proposed section is twofold. 
At first glance, it authorises those forms of advertising that are specifically excluded. By default, it means we 
will not see, as the minister has just said, billboards. I do not know the current arrangements that ban billboards. 

Hon Sue Ellery: I think there is a gentleperson’s agreement about that. 

Hon SIMON O’BRIEN: A gentleperson’s agreement? It is good to see that the political correctness is there. 

Hon Sue Ellery: Yes—I like to think that I am a gentle person as well. 

Hon SIMON O’BRIEN: Indeed, the minister is.  

We will not see, then, television advertisements. There is some pretty horrible stuff on television. I am not sure 
what the ads are; I think they have something to do with mobile telephones. I am not sure whether the idea is to 
ring someone up and have a dirty phone call, or to receive a text message that may be pictorial. I do not know, 
but they are annoying ads. Are they now going to be banned; and, if so, by what mechanism does our state ban 
them, or do they fall outside of our jurisdiction?  

Hon SUE ELLERY: Those ads will not be caught by this piece of legislation, because this applies only to a 
certain section of the sex industry. As to whether the state has the power to control the nature of the ads that 
appear on our televisions, I suspect that we do not, and that it is a matter for the broadcasting authority, which is 
a national body. The advertisements the member referred to are the same ones that I think I have seen late at 
night on television. My understanding is that they are not advertising brothel services; they are advertising phone 
services. In any event, even if we had the power, they are not covered by this piece of legislation. I suspect that 
that would be a matter for the national broadcasting authority under the communications legislation. 

Hon SIMON O’BRIEN: I think that form of electronic broadcasting by television and radio is covered by the 
federal jurisdiction.  
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Hon Kim Chance: And the internet as well, I would think. 

Hon SIMON O’BRIEN: At this stage we have worked out that this proposed section does not authorise 
television or radio advertising because, by the terms of the proposed section, to the extent that the state is able to 
legislate for that, it is not allowed anyway, but we suspect that it is probably not within the state’s jurisdiction. 
That leaves us with billboards being banned at this stage. It also relates to the computer network known as the 
internet. I guess the way that that would work is not by the state regulating the contents of the internet, and good 
luck to the government if it wants to try to do that. If a licensed business sought to advertise itself, presumably it 
could be at risk of losing its licence, or the operator could be at risk of losing his or her certificate. That leaves a 
very big area whereby newspapers or periodicals can have classified advertisements in them. This does not seem 
to be a restriction at all. A lot of these advertisements that we see in the weekly newspapers are variously for 
small-operator services, individual operators and what we are going to call commercial businesses. If the 
government wants to reduce the level of advertising, and the impact it has on encouraging the exploitation of 
women, why is the government not taking the opportunity to move in that particular area? 

Hon SUE ELLERY: There are two points. First, this legislation is effectively about brothels; it is not about 
single operators—the people who work as individuals. The working group had this debate because there was an 
argument from some people in the community that we should ban the advertisements completely. The ads, 
though, are a pretty good indicator of the size of the industry, and, more importantly, from a public health point 
of view—this is the side of the debate that the working group fell into—they allow the existing outreach services 
that operate to provide public health information to people working in the industry. The way they get in touch 
with people in the industry is by ringing the numbers that are advertised in the classifieds. It is a way for public 
health services to monitor the industry and to get in touch with those operators. The working group discussed 
whether we ought to save the community from what many members of the community see as visual pollution in 
their newspapers. However, we erred on the side of public health. We need to ensure that we do not force these 
people underground and make it impossible for public health services to monitor the size and nature of the 
industry and to get in touch with people, and that is the side that the working group erred on. 

Hon SIMON O’BRIEN: Did the working group inquire into how much revenue is derived by publications 
about town from running these sorts of ads and what would be the impact on their bottom line? Did the working 
group receive any submissions, not necessarily about that, but from, for example, West Australian Newspapers 
Ltd? 

Hon SUE ELLERY: No, we did not receive any submissions. The member could do the maths and work out 
that it is probably not an insubstantial amount of money. That was certainly the tone of the conversation in the 
working group. We could have worked out what it costs to place an ad and multiply it from there. It is a 
substantial amount of money. However, as I have said, we erred on the side of what is in the best interests of 
ensuring lines of communication with public health services, and that is the line that we took. 

Hon ROBYN McSWEENEY: Does proposed section 10A(1)(b) mean that a person can or cannot advertise on 
the internet? Does proposed subsection (2) mean that a person cannot advertise on the internet? I am a bit 
confused, because proposed subsection (1)(b) refers to the computer network known as the internet in a 
prescribed manner. Does that mean that a person can advertise on the internet? Does proposed subsection (2) 
mean that a person cannot advertise on the internet? 

Hon SUE ELLERY: The first question was: does proposed subsection (1)(a) and (b) allow advertising on the 
internet? The answer to that is yes. Proposed subsection (2) defines what constitutes an advertisement, so that 
there is a basis for saying that that is an advertisement, and we can then apply to that advertisement whatever 
regulations we set up for what can and cannot be contained in an advertisement. 

Hon ROBYN McSWEENEY: At the moment Langtrees advertises on the internet, and that will be legal under 
this legislation. What about all the other sites from America and Australia that are obviously sex sites? How will 
the government prescribe a manner for them? It seems to me that this will be very hard to enforce. 

Hon SUE ELLERY: This legislation will apply to one section of the sex industry. It will apply to brothels. It 
will set certain parameters in place for those who might operate with one other worker. It will not apply to those 
overseas sites to which the member has referred that might display pictures or whatever. We debated another 
piece of legislation about a year ago that in some way dealt with cybersex predators. Those sorts of matters were 
dealt with under that legislation. Langtrees effectively advertises a brothel. The other sites that ask people to 
provide their credit card number so that they can look at photos is not covered by this legislation. 
Hon BARRY HOUSE: I am interested in some other aspects of this matter. Clause 13, which relates to 
advertising, is the most relevant clause I can find in which to raise it. “Sex worker” is defined on page 5 of the 
bill. It has the meaning given to it under section 4 of the principal act; in other words, a sex worker duplicates a 
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prostitute. When this bill is passed, sex worker will have legal status as a legal occupation. It will be a legitimate 
activity. I am interested in how the government will deal with a situation in a school or an educational institution 
when career education is considered. If it is a legitimate activity, I can see it now: on careers day, there will be 
various placards around the gymnasium for the kids to see on engineering occupations, how to join the Navy and 
how to become a teacher. They will be shown what an accountant does, what a microbiologist does and what a 
sex worker does. There could be a stand dedicated to sex workers. An engineering stand might be sponsored by 
Alcoa, whereas a sex worker stand would be sponsored by Langtrees. How does the minister envisage this 
legislation dealing with that situation? We could take it one step further. Will there be an accreditation system? 
Will there be a TAFE certificate for a qualified, recognised and accredited sex worker? Are we going to adopt 
apprenticeships? Will we extend opportunities for people to take on work experience students? Where will this 
begin and end? Can the minister point to a clause in this legislation that qualifies how the world will deal with 
that situation? 
Hon SUE ELLERY: A useful place to begin and end is by reading the legislation. When this bill is passed, 
section 9 in division 1 of part 2 of the act will state —  

9. Promoting employment in a sexual service business 
A person is not to publish or cause to be published a statement that is intended or likely to 
induce a person to — 

(a) seek employment as, or act as, a sex worker; or  

(b) seek employment in any other capacity in a sexual service business. 

Over the page, section 10 will state — 

10. Prohibition of certain sponsorships 
(1) A person is not, in Western Australia, to promote or publicize, or agree to 

promote or publicize — 

(a) any person as a sex worker; or 

(b) any sexual service business, 

under a contract, or an arrangement (whether or not legally binding), under 
which a sponsorship is provided, or to be provided, by another person. 

(2) A person (whether inside or outside Western Australia) is not to provide, or agree 
to provide, in Western Australia a sponsorship under a contract or arrangement of 
a kind referred to in subsection (1). 

(3) In this section — 

“sponsorship” includes — 

(a) a scholarship, prize, gift or other like benefit; and 

(b) any financial arrangement . . . for directly promoting or publicizing a 
person or business as referred to in subsection (1)(a) or (b) through any 
medium. 

Hon BARRY HOUSE: I thank the minister. It is good to know that the legislation actually contains some 
provisions to regulate what will happen in the brave new world. We will just have to wait and see whether it is 
enforced and how it is enforced. 

Hon SIMON O’BRIEN: I will speak to the motion before the Chair, which is the amendment I have proposed. 
My amendment is to insert words into clause 13(2)—not in place of anything, but in that position—as follows — 

An advertisement for a commercial sexual act must carry the certificate number of the operator or 
manager of the business providing the advertised service. 

The idea is that if we are to have a system of licensing or the issuing of certificates to operators and managers, 
and we are to allow advertising, the person placing the advertisement should be required to demonstrate his bona 
fides. That provides certain information to people viewing the advertisement. It is of assistance to the 
government in tracking down the author of an advertisement if there is some reason to do so. That is the intent of 
the amendment.  

With that in mind, and bearing in mind some of the earlier discussion about clause 5, I think that my amendment 
probably should itself be amended, and that perhaps the term “commercial sexual act” should read “sexual 
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service business”, because quite clearly single or small-scale operators will not need a certificate, so there will be 
no certificate to quote. The amendment should read, “an advertisement for a sexual service business must carry 
the certificate number of the operator or manager of the business providing the advertised service”. In the first 
instance, Mr Deputy Chairman, what do I need to do to amend the amendment before we can proceed? 

The DEPUTY CHAIRMAN (Hon Ray Halligan): The member should withdraw the original amendment on 
the supplementary notice paper and substitute the signed amendment he is about to present to the Chair. 

Amendment, by leave, withdrawn. 
Hon SIMON O’BRIEN: I thank the committee. I now move — 

Page 9, after line 25 — To insert — 

(2) An advertisement for a sexual service business must carry the certificate number of the 
operator or manager of the business providing the advertised service. 

I think I have already discussed all the reasons for that. 

Hon SUE ELLERY: I will need to see the amendment in writing because we might need to refine it a bit 
further. We want to make sure that we do not prevent people who might otherwise advertise from advertising, 
thereby cutting off the lines of communication between public health agencies and those operators. We will 
probably need to add words that will have the effect of saying “An advertisement of a sexual service business 
that is not a small owner-operator business must carry the certificate number of an operator or manager of the 
business providing the advertised service.” We will need to specify “operator or manager” because there could 
be several managers. It will take a moment to look at the revised wording, but I think that is probably what we 
will need to include.  

The DEPUTY CHAIRMAN: Members, we are checking whether the proposed amendment put forward by the 
Deputy Leader of the Opposition needs to be a “sexual service business” or possibly a “commercial sexual 
service business”. It is a matter of fitting in with the definitions that are currently within the act and/or bill. 

Hon SUE ELLERY: I can suggest an amendment on the amendment so that it would read — 

An advertisement for a sexual service business that is not a small owner-operator business must carry 
the certificate number of an operator or manager of the business providing the advertised service.  

Do I need to sign something to do that? 

The DEPUTY CHAIRMAN: Is the Deputy Leader of the Opposition comfortable with that proposal? 

Hon Simon O’Brien: Yes, we accept that. 

The DEPUTY CHAIRMAN: In that case, would the minister provide a copy of her proposed amendment? 

Hon SUE ELLERY: I move —  

To insert after “business” —  

that is not a small owner-operator business 

To delete “the” prior to the words “operator or manager” and insert instead —  

an 

Hon HELEN MORTON: I want to clarify that this amendment, as it is now proposed to be amended, will be a 
requirement for the brothel manager or whoever does the advertising for a sex worker. I have seen 
advertisements for sex workers written along the lines of “Suzy provides this, that or the other.” If an 
advertisement such as that was placed in the paper by the brothel that employs that sex worker, I want to make 
sure that this amendment will require that that advertisement must carry the brothel’s certificate number. 
Therefore, if the sex worker was employed by, say, Langtrees, but the word “Langtrees” did not appear in the 
advertisement, which refers only to something that is rather catchy and unique about that particular sex worker, it 
must still have the certificate number of the brothel the sex worker works for. I mention this because I am told 
that the majority of brothels advertise in that way; namely, the sex workers in those brothels are advertised in 
that way. I support this amendment to be this explicit also because brothel owners have indicated that they are 
aware of sex workers who work illegally and not in brothels. The brothel owners are looking for an opportunity, 
I suppose, to have their certificates clear, especially if some of the options provided by the non-brothel sex 
workers include “natural services”, which means without a prophylactic device, because at least people will 
know that sex workers who have certificates must use those kinds of devices. 
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Hon SUE ELLERY: This is an amendment to regulate how sexual service businesses—that is, brothels—place 
their ads. This is not an amendment that goes to individual sex workers and what they put in their ads because 
they are not certificated. The information that was provided to the working group was that those ads that refer to 
individuals are, in fact, ads placed by individuals—they are not ads placed by brothels. I would counsel the 
member in terms of the information that she gets from the industry because one section of the industry is in 
competition with the other section and sometimes that can colour the advice people in the industry provide. This 
amendment applies only to those ads that are placed by a sexual service business; that is, a brothel. This 
amendment will not have any effect on ads placed by individual workers. It does not seek to do that, and I would 
not entertain an amendment that did that because that would force those individual sex workers out. They would 
not advertise because they would not be allowed to and we would lose connections with them for the purpose of 
public health. The amendment moved by Hon Simon O’Brien, originally, was broad enough to cover individual 
sex workers, and the government would have opposed that intent because it would have defeated our public 
health purpose. The amended amendment goes only to those ads placed by brothels. The government is 
comfortable with that suggestion because that is the section of the industry that will be certified under this 
regime, and it means that there will not be restrictions on individual operators; therefore, we will continue to be 
able to have public health connections with them. I do not think that this amendment achieves what the member 
is seeking to do, and, if it did, I would not support it. 

Hon HELEN MORTON: I seek some clarification about that from the minister. If an advertisement is placed 
for people to make contact with a person working in a brothel, even though the advertisement is placed under the 
name of the person rather than the brothel per se, would that advertisement need to carry the brothel’s certificate 
number or is it possible for the brothel owners to get around that requirement by having sex workers advertise in 
their own names, even if they pay them to do so? 

Hon SUE ELLERY: The government intends that this clause will cover advertisements placed by sexual service 
businesses; that is, brothels. If brothels place an ad by advertising the particular attributes of an individual sex 
worker and it includes a phone number but not its certificate number, and the authorities were to phone up and 
the call were answered as, say, Langtrees brothel, the brothel would be in breach of this provision because it is a 
sexual service business. When brothels advertise, whether it is with their name in the banner or for an individual 
sex worker, if the phone number connects to the sexual service business, they would be covered by this 
provision. The member needs to be absolutely clear that this provision does not and will not apply to individual 
workers. 

Amendment on the amendment put and passed. 
The DEPUTY CHAIRMAN: The question is that the amendment, as amended, be agreed to. It now reads — 

(2) An advertisement for a sexual service business that is not a small owner-operator business 
must carry the certificate number of an operator or manager of the business providing the 
advertised service. 

Amendment, as amended, put and passed. 
Hon GIZ WATSON: I want to raise an advertising issue in relation to clause 13—this is a logical point to raise 
it. An issue was raised with me about advertisements for sexual services as they currently appear in newspapers 
and how people often advertise that they provide massage. Having worked in that business as a masseuse, it is a 
pain to have people ring up and ask, “What kind of massage do you do?” The massage association has put to me 
that it would be really useful if the regulations had some capacity to stipulate that it is fine to offer massage only, 
but that may be only part of what a person is offering. If the person is not actually providing a massage service, 
that person should not be able to falsely advertise in that way. There might be some difficulty in defining exactly 
what “massage” is; I understand that. I encourage the relevant minister to consider clarifying the term “massage” 
when developing the regulations. It is problematic for legitimate masseurs to be approached for other services. I 
think we might be able to achieve something by regulation. The minister may give some assurances in that 
direction. 

Hon SUE ELLERY: I had a conversation with Hon Giz Watson earlier about this matter. I am happy to raise 
the matter with the Attorney General and ask him to consider how that matter might be addressed, if possible, in 
the regulations. I am happy to give that assurance.  

Clause, as amended, put and passed. 

Clauses 14 to 19 put and passed. 

Clause 20: Section 21A and Part 3A inserted —  
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Hon SIMON O’BRIEN: Four amendments stand in my name on the supplementary notice paper. I am prepared 
to move the first three together so that they can be debated cognately as they all facilitate the same outcome. I 
move — 

Page 12, line 24 — To delete “child” and insert instead —  

person aged less than 21 years 

Page 13, lines 11 and 12 — To delete “not a child” and insert instead — 

at least 21 years of age 

Page 13, line 15 — To delete “18” and insert instead — 

21 

Proposed section 21A is headed “Obligations of those who operate sexual service business in relation to 
children”. I observe in passing that the owner of Langtrees wrote to all members pointing out that the regime 
proposed by the bill potentially weakens the position through a potentially greater level of exposure of children 
to prostitution activities, or sex worker activities, by virtue of their being present where a single operator or a 
small business is being operated, which is commonly from a residence. I know other members wish to speak 
about this matter. I mention that up-front. This, in part, is the subject of proposed section 21A. Proposed section 
21A makes it an offence if a child is employed or engaged as a sex worker in the business—and rightly so. It 
also prescribes that it is an offence for a manager or operator of a sexual service business to fail to ensure that no 
child is present at a place at or from which the business is carried out—and rightly so; that should be an offence. 

Proposed subsection (4) provides that a person who operates a sexual service business must not employ 
anybody—I am paraphrasing—without obtaining from that person evidence, such as a current passport, an 
Australian driver’s licence or some other prescribed document with photographic ID, to prove that the person 
proposed to be employed is over 18 years of age. I will come to proposed subsection (5) later on in consideration 
of this clause.  

This bill provides provisions that are meant to protect children. The one provision covers a range of situations. 
The first motion I have moved is to change the word “child”—that is, a person aged under 18 years—to the term 
“person aged less than 21 years” in relation to it being an offence to employ a person under a particular age as a 
sex worker. In short, I am proposing by this amendment that if one must have laws that countenance a 
prostitution industry or a sex business industry, people should be required to be aged at least 21 years, not 18, in 
order to work as a sex worker. As I indicated during the second reading debate, when I was contemplating this 
provision in the bill, it struck me that someone who has just reached the age of 18 years is, in my view, when 
talking about these matters, someone of very tender years. That person is legally an adult, not a child, but we 
now have laws in this state that say that if people are not otherwise working, they must be engaged in full-time 
education or training until they are 18 or the year in which they turn 18. Are we saying that on their eighteenth 
birthday, young men or women can go directly from high school to work as a sex worker? Is that really the 
standard we want whereby teenagers can be employed in commercial sex businesses? Is that what we are going 
to pass? I have to stop and ask this question. It is not purely rhetorical. I am asking members to digest that 
question. If we are going to insist—it appears that the chamber does insist—that we pass this bill, is 18 really the 
age at which we want people working as commercial sex workers? I find it very offensive that from this day 
forward it could be accepted by the Parliament of Western Australia that teenagers can be employed in 
commercial sex businesses in our state. I am looking for some way to dilute the impact of this possibility, even a 
fraction. The first amendment is to proposed subsection (1). The second amendment is to proposed subsection 
(4), which relates to the employer obtaining evidence of the person’s age. If members agree with the principle I 
have just espoused, a consequent amendment will change the words in lines 11 and 12 from “not a child” to “at 
least 21 years of age”. Finally, at line 15, I seek to change the figure from “18” to “21”. That is what we need to 
do to give effect to my proposed amendments.  

It would be a Pyrrhic victory if these amendments were to succeed. I do not know whether they will. I do not 
approve of a regime that says that it is all right for 21-year-olds to be exploited by being employed to carry out 
commercial sex acts, but it offends me a heck of a lot less than having a law passed by this place that says that it 
is our community standard that someone who has just turned 18 can be employed to do all the things 
contemplated by this bill; that is, the sort of acts the bill contemplates being done for award in order to satisfy the 
sexual appetites of whatever sort of customer may come into the sexual service business. I feel quite strongly 
about this issue. I do not know that the amendments will make a bad law good but, if they are adopted, they will 
make it marginally less offensive. That is the reason I moved those three amendments. I am sure that the Chair is 
prepared to receive them cognately because it makes sense to do so. He may possibly want to move them in 
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seriatim. They are either all in or all out. If one is put first, I will respect the will of the chamber in relation to the 
second and third.  

The DEPUTY CHAIRMAN (Hon Ken Travers): I am happy to put the question that the words to be deleted 
be deleted and for them to be taken as a block. I think they are all related. As long as the chamber does not wish 
to deal with them individually, my intention is to put them as a group.  

Hon HELEN MORTON: I would like to speak in favour of this set of amendments. When I was researching 
this bill, one of the things that was made very explicit to me was the interest and enthusiasm for finding younger 
and younger prostitutes, that the customers were also interested in finding more naive and smaller girls and that 
the prized sex worker is younger, smaller and more naive looking. Once in the industry, these very young people 
are still very vulnerable. They are the people who find it difficult to get out because they get caught up with the 
amount of money they are making and the immediate riches that they feel they can aspire to.  

In supporting the amendments, I say that we should give these young people a chance. We are talking about kids 
who are walking out of school one day and perhaps into a brothel the next. We should give them a chance to be 
trained and supported—they are probably confused if they are even contemplating that form of work—before 
they can enter a brothel as a sex worker. I note that the bill does not contain any particular exit or rehabilitation 
provisions. It is very difficult for these young people to get out of such a business once they get into it. Usually 
the brothel owners and managers are very experienced managers or manipulators of young people. Before these 
very young people get involved in these businesses, we should give them a chance to stay out of them, at least 
until they are 21, when they will hopefully be in a slightly better position to weigh up the pros and cons of what 
they are getting into and when they have had a better chance to find some alternative ways of meeting some of 
their needs, whether they be financial or whatever else they are looking for in the prostitution industry.  

Hon SUE ELLERY: The government will oppose the amendments. The age of 18 is adulthood for a range of 
legal purposes while the age of 21 is a somewhat arbitrary line to draw. If we adopt this amendment, there is a 
danger that it will have the effect of ensuring that the workers who might be between the ages of 18 and 21 and 
working in brothels now will be forced outside the regulatory framework that we are setting up. Frankly, I do not 
want to risk putting them at greater risk of forcing them outside the area in which we are able to enforce 
provisions relating to a range of things about how they are treated in that workplace. I understand the member’s 
motivation. I personally find it offensive that we send 18-year-olds to war, but we do. I find it equally offensive 
that we send 21-year-olds to war, but we do. As I said, I understand the member’s motivation, but there is a real 
risk that it will have a counterproductive effect and force those workers out of the regulatory framework and 
back into the area that cannot be effectively policed.  

Amendments put and negatived.  
Hon ROBYN McSWEENEY: Proposed subsection (3) states — 

A person who manages or operates a sexual service business must ensure that no child is present at a 
place at or from which the business is carried on.  

I believe that a step is missing and that the words, “and where a small owner-operated business or a business 
operated by an individual sex worker operates from their place of residence, then no child should be present on 
the premises whilst business is being conducted”, should be added to that proposed subsection. This legislation 
obviously allows small owner operators to operate a sex business from home. Proposed subsection (3) does not 
clearly state that if people operate from their home or their place of residence, a child cannot be there. If it is a 
person’s place of residence and her child is sick and does not go to school, will she cancel her appointment, 
particularly if she needs the money? I doubt it. 

The minister thinks that I had my tongue in my cheek when I said that a sex worker can operate between school 
hours; that is, 9.00 am to 3.00 pm. When the child returns home, the sex worker must cease operating the 
business. If “the place of residence” were included in the proposed subsection, it would be clearly spelt out and 
everybody would be clear that a child would not be allowed on the premises while sex work is being carried out.  

Hon SUE ELLERY: The government would not agree with that proposal and I suggest that the member read 
section 21 of the act, which refers to allowing a child to be at a place where a commercial sex act is carried out.  

Hon Simon O’Brien: Is the minister referring to section 21 of the principal act?  

Hon SUE ELLERY: Yes. Section 21 states — 

A person who allows a child to enter or remain at a place at which the person knows or could be 
reasonably expected to know — 

(a) a commercial sexual act is or may be taking place; or 
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(b) a sexual service business other than a sexual service business being carried on by an 
individual sex worker is being carried on, 

commits an offence under this section. 

For those reasons, the government believes this issue is already covered and the government would not agree to 
an amendment. 

Hon ROBYN McSWEENEY: I do not agree with that. This minister in charge of this bill is the Minister for 
Child Protection. I did read that section, but I still think it is not sufficiently explicit. I say again that it should be 
clearly stated that the place of residence is included in the places where a child may not be. It is for small owner-
operated businesses or businesses operated by an individual sex worker. If the words “place of residence” were 
included in the legislation, it would be clearly spelt out to everybody that a child needs to be protected and, as 
such, cannot be at the place of residence. In some cases, children will be sick and will not go to school and 
whoever is carrying on the sex work will have the child at home and continue to work rather than miss out on the 
money. It must be made very clear, and section 21 of the principal act does not make it clear.  

Hon SUE ELLERY: We will have to agree to disagree. Section 21 states — 

A person who allows a child to enter or remain at a place at which the person knows or could be 
reasonably expected to know — 

(a) a commercial sexual act is or may be taking place; 

. . .  

commits an offence under this section.  

It makes it explicitly clear. I would not support an amendment. If the member wishes to move an amendment, 
she should do so, but the government will not support it.  

Hon SIMON O’BRIEN: Unless members wish to canvass further proposed subsections (1) to (4), I will move 
to the next amendment to proposed section 21A on the supplementary notice paper in my name. The first three 
proposed subsections relate to offences where a child is employed or present at a sex service business. Proposed 
subsection (4) relates to the need for a person who is about to commence work as a sex worker to provide 
photographic identification as evidence of their age, specifically that they are aged at least 18 years. I moved an 
amendment to proposed subsection (4), but it was rejected.  

I come back to the bill as printed, and that is what my proposed amendment relates to. It prescribes that not only 
is it an offence under proposed subsection (5) for the person operating the business to not obtain from the 
potential sex worker proof of age—very substantial penalties are prescribed if they do not—but also that a 
person who receives that evidence to which I referred must do certain things. Firstly, they must make a copy of 
the evidence; therefore, the passport or driver’s licence with photo ID goes through the photocopier. Secondly, 
they must make a record of when the evidence was provided and to whom, so that there is a book or a file in a 
filing system that contains not only the photocopy, but also the details of when and where it was obtained. 
Thirdly, they have to keep that evidence and the record for three years from the day on which the evidence was 
copied or the record made. If they do not, severe penalties would apply. For failing to keep the records, the first 
offence would be a fine of up to $24 000, and for a second or subsequent offence the penalty would be 
imprisonment for three years. A few questions might arise. Why does the information have to be kept for three 
years and then, apparently, can be disposed of? Does that mean that the employee employed by a business has 
well and truly moved on? What happens if the employee returns to the business after two years and 364 days? 
Does the three years start again? If the employee returns after three years and one day, would that person have to 
go through the process again? Apparently they do. 

A person might be 18 years old when she first arrived, and she would provide her proof of age, and records of 
that would be kept for three years. If she came back three years later, she would still have to provide the same 
information, even though the brothel owner knew damn well that she was 21 years of age. If she came back 20 
years later, even though the brothel owner knew darn well that she was 41 years of age, apparently the records 
would still have to be kept. I think that is literally what the provision means. If the brothel owner fails to do that, 
he or she commits an offence that can result in some pretty hefty penalties. Before I move my amendment, will 
the minister confirm my understanding of those two subsections? 

Hon SUE ELLERY: Yes, that is correct. The debate the working group had about that provision was about 
trying to get the balance right between ensuring, first, that steps were being taken to put the onus on operators to 
accept responsibility for checking the ages of people they were employing; that is, we wanted to be sure that 
steps were being taken to ensure that children under 18 years of age were not employed. That had to be balanced 
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against the needs of individual workers, as a stigma still abounds about the work they do and they are very 
anxious about being identified as working in this industry. The balance had to be right between those two. The 
working group recognised that individuals might be reluctant about providing that information; however, it 
decided that as the operation of a sexual services business is to be treated in the same way as the operation of 
other businesses, in that it will be necessary to maintain records for employment purposes, this requirement 
strikes a reasonable balance between protecting the needs of workers in the industry and ensuring that children 
are not employed. We are putting the onus on the employer to ensure that it takes action to satisfy itself of the 
age of its workers, and it must demonstrate that it has done that, and we are safeguarding the interests of 
children. Those are the competing interests that the working group had to balance, which is why it made the 
decision that this was the best way to ensure that those competing requirements were met.  

Hon SIMON O’BRIEN: That is very straightforward, and we can confirm that we all understand what the 
provisions mean. The opposition supports proposed section 21A. I have moved, unsuccessfully, that the age limit 
of 18 years of age be increased, so we are back to the fallback position of the clause as it is written. The 
opposition thinks that it would be a graver ill to not have these provisions than to have a regime with them; 
therefore, it supports this clause. However, the opposition will do better—it will value add. I move — 

Page 14, after line 4 — To insert —  

(6) A person who operates a sexual service business must not supply services to a person 
unless that person provides evidence to the person operating the business that the 
person is over 18 years of age by one of the following means that bears a photograph 
of the person and indicates by reference to the person’s date of birth or otherwise that 
the person has reached 18 years of age —  

(a) a current passport; 

(b) a current Australian driver’s licence; 

(c) a prescribed document. 

Penalty:  

(a) for a first offence, a fine of $24 000; 

(b) for a second or subsequent offence, imprisonment for 3 years. 

(7) A person who receives evidence under subsection (6) must —  

(a) make a copy of the evidence; and 

(b) make a record of when the evidence was provided and to whom the evidence 
was provided; and 

(c) keep the copy of the evidence and the record for a period of 3 years from the 
day on which the evidence was copied or the record made. 

Penalty:  

(a) for a first offence, a fine of $24 000; 

(b) for a second or subsequent offence, imprisonment for 3 years. 

My proposed subsection (6) is virtually identical to proposed subsection (4), which we have already examined, 
except for the obvious change in that while proposed subsection (4)—which the opposition has said it will agree 
to—relates to the person being employed as the sex worker, proposed subsection (6) relates to a person seeking a 
service from the business. Members may notice that proposed subsection (7) is almost identical to subsection (5), 
which is related to the sex worker; however, this provision relates to the client. Why is this necessary? I draw 
members’ attention to section 15 of the parent act, which, when amended with the politically correct words that 
are being inserted, states — 

A person who acts as a sex worker for a client who is a child commits an offence under this section.  

Penalty: imprisonment for 9 months. 

I do not know how often that offence gets dragged out in the courts; nonetheless, it is on the books. I know how 
keen the minister and the government are to ensure that this system works, as they call it. Therefore, if a child 
cannot be allowed into a brothel under the circumstances of this new regime that the Carpenter Labor 
government proposes, and there are very heavy penalties for operators or managers who fail to identify the age 
of their prospective worker, and keep records, what about the protection of a child who is a prospective client, 
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such as that child contemplated under existing section 15 of the parent act? This government not only wants to 
retain that section, but also wants to caress it into politically correct language by replacing “prostitute” with “sex 
worker”. Sauce for the goose is sauce for the gander. 

Even though I disagree with this policy, I respect the commitment of the government to ensure that children are 
protected. That is why I move along these lines, and I would like the government to tell me whether it agrees 
with this amendment.  

Hon SUE ELLERY: No, it does not. The honourable member is quite right in that there is a provision within 
the act that makes it an offence for a sex worker to have a child as a client. When I gave the explanation for why 
the government will require the employer—the operator—to maintain copies of photographic evidence of the 
age of the workers, I indicated that we were trying to balance all the things that went with being a worker in the 
industry. We reached the conclusion that it was important to get the balance right between enabling the rest of 
the benefits that arise from being treated as employees to flow to the workers in this part of the industry and 
ensuring that children are protected. Although we knew that it would be onerous and that some sex workers 
would be concerned and anxious—they still are—about the requirement that they provide photographic and 
documentary evidence of their age that can be kept, we took the view that we had got the balance right between 
ensuring that safeguard and providing the range of other measures to ensure their rights as employees were 
protected; namely, their rights to workers’ compensation and to occupational health and safety. We believed that, 
on balance, we were acting in their interests. We think that if we were to proceed with this amendment, it would 
be counterproductive, as the client group would be reluctant to provide photographic evidence and therefore 
would not use brothels. Some members may have the view that that is good; it kills the industry. Of course, it 
does not kill the industry. They will go somewhere else outside the regulatory framework, and we do not want 
the proportion of the industry that goes on outside the regulatory framework to increase because we force those 
people effectively to go underground. The government will not be supporting the amendment because of concern 
that it would encourage clients to seek sex workers outside of the regulated industry, and that would be counter-
productive to what we are trying to achieve here. 

Hon SIMON O’BRIEN: It is good to get that on the record. It appears that the sauce for the goose is not the 
sauce for the gander, particularly in relation to this matter. I use that term purely as a well-known colloquial 
metaphor and not in relation to any exotic services that might be provided by way of oils or unguents in this new 
sex industry the government is inflicting upon the public of Western Australia. This exposes the paradox in this 
whole debate. On the one hand we are claiming that we will dignify the occupation of prostitution and the acts 
that go with it by having a government-approved licence system. We are even getting bureaucrats to stamp 
application forms and issue certificates. That is how government-approved it is. However, when we actually get 
down to it, people who want to work in a sex business, as we will call it, do not want to be identified. They do 
not want people to know their real identities. They do not want those details to be recorded and retained by 
managers or operators. Businesses may change hands to other managers or operators, and other people on the 
staff may find out the real or forged identities of these workers from the records that are kept. What a curious 
paradox this is. At the same time, the government is requiring photographic evidence to be kept of sex workers, 
be they aged 18, 24, 35 or 65 years; they must produce photo identification to show that they are over 18, and it 
must be kept on record so that their identity and what they would feel as their security is jeopardised—that is, the 
risk of exposure is increased by such documents being taken by the employer. That is okay, but there is no such 
provision in enforcing section 15. It is like somebody going into a bottle shop: is it just up to the operator to say 
that that person looks over 18 or, if there is any uncertainty, to ask for identification? 

Hon Kim Chance: That still happens to me all the time. 

Hon SIMON O’BRIEN: It still happens to Hon Kim Chance, no doubt because of his youthful looks, or 
possibly not! 

The point has been made, and it shows that the government is not on strong ground in this policy and is not being 
consistent. The government thinks that this will fix the problem, but can anyone remember what the problem 
was? 

Hon Sue Ellery: Yes. 

Hon SIMON O’BRIEN: Perhaps the minister can remind the chamber of the problem the government set out to 
fix. All I am seeing at the moment are double standards and great gaping holes in the system provided by the 
government. I have moved the amendment, and I guess we can get on and vote on it, but I would like to know 
what the government is trying to achieve with all of this. 

Hon HELEN MORTON: The minister has championed this bill right from the start when it was going through 
the working party stage to this stage on the basis that it was all about protecting sex workers. That was the 
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primary aim and objective of this bill. The amendment moved by Hon Simon O’Brien can go one step further 
and protect sex workers in a range of additional ways. I want the minister to answer these questions because I 
asked them in my second reading contribution. If infection occurs, how will any contact tracing be done with a 
client if there is no knowledge of that person’s name or address? I know that condoms do break, and I have heard 
on more than one occasion that customers often deliberately slip them off at an inappropriate time. The infection 
issues are real. I am interested in understanding from the public health perspective—the other aspect of this bill 
that the minister has been championing—how the government intends to go about contact tracing people of 
which it has no knowledge? Equally, should a complaint be made by a sex worker against a client about assault 
or harassment, and the client has left the premises, how would it be possible to trace that person and bring him to 
justice without any knowledge of who and where he is? I have a couple of other questions to ask about this after 
the minister has responded. 

Hon SUE ELLERY: I will make a couple of points. The first is that Australian research indicates that the sex 
industry has very low rates of sexually transmitted infectious diseases. There is no record of any HIV infection 
being spread through the sex industry in Australia. Contact tracing for public health purposes would be done in 
the same manner as it is done now, which is through contacts between people with infections and their general 
practitioners. Notifications go from general practitioners. That happens now, and it will continue to operate. It is 
the most effective way of managing contact tracing. The other issue raised by the member is about assaults. The 
system is in place now through the Sex Workers Outreach Project, called the “ugly mugs list”, through which 
sex workers identified clients who are aggressive or violent. Their descriptions and information about them is 
circulated throughout industry. That has been happening for years through the outreach service. It is also the case 
that sex workers have the right to interrupt service. It probably varies a bit, but operators are pretty astute at 
identifying clients who may be so intoxicated as to be problematic, and they exercise a bit of a filtering process. 
There are measures in place that the industry uses to regulate those clients who are problematic. 

Hon HELEN MORTON: Another matter which I am interested in and which I raised in my second reading 
contribution is pregnancy and termination. I know that the primary purpose of sexual intercourse is to create 
children. That is what happens. I know that one way to prevent that is through the use of condoms. However, 
they can break and they can slip off. If a sex worker found that she was pregnant, I guess the sex worker could 
go to a general practitioner and have a termination on the ground of something or other. However, the sex 
worker might decide to keep the child. Given that a commercial business is being undertaken to transmit bodily 
fluids from one person to another, which can create a child, is there any obligation on behalf of the government 
to find out who the father of the child is? The child might not like that idea, the minister might not like it and I 
certainly do not like it, but that is what happens. I do not know whether the minister is forgetting that side of the 
business. That is what happens as a result of these acts. The sexual business is about creating babies. A 
prophylactic device is used to try to prevent that from happening, as much as it is used to try to prevent sexually 
transmitted infections. Is there a need to be able to find out who the father of the child is should a pregnancy 
occur and the sex worker decides to keep the child? 

Hon SUE ELLERY: A need by whom? 

Hon HELEN MORTON: I think by the child more than anyone. The sex worker also might want to find out. I 
will also ask the minister questions about this issue when we debate the clause on the obligations of the 
employer. Would the prospective father have any obligations? Would the father want to have some ongoing 
involvement with the child? I do not understand why the government would not want those details, should a 
pregnancy occur, to be given to the child and to each of the prospective parents. 

Hon SUE ELLERY: It is perhaps useful to start the discussion on this matter by saying that children are 
conceived in all sorts of circumstances. The decision making of a woman who finds herself pregnant will depend 
on all sorts of matters, as will the decision making of the child when the child reaches an age at which it wants to 
examine its parenthood. That occurs in all sorts of circumstances. However, for the purposes of the industry, the 
code of practice that is being developed will set out issues around pregnancy and will ensure that information is 
available to sex workers on maintaining their sexual health; for example, that might mean that they take certain 
steps to do pregnancy tests from time to time. It will ensure that information is provided to them, or, for that 
matter, to anyone else who finds herself pregnant whether or not she works in the sex industry, on the range of 
options available to them should they have an unwanted pregnancy. That kind of information will be canvassed 
in the code of practice that is being developed for the industry. That information of course is currently available 
to any woman who might want to consider her options should she find herself pregnant, no matter the 
circumstances that led to her falling pregnant. 

Hon GEORGE CASH: I would like the minister to clarify the situation in which a sex worker becomes 
pregnant as a consequence of a commercial sexual act and determines to keep the child. Is it the government’s 
intention that the child should have access to the father, in particular when the father has the means to provide 
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for that child, or is it not the government’s intention that the child ever be given any access to the particulars of 
the father? 

Hon SUE ELLERY: This bill does not canvass, and does not seek to canvass, that issue at all. 

Hon GEORGE CASH: If the bill does not seek to canvass the issue, what is the government’s policy position 
on the children of sex workers who become pregnant as a consequence of a commercial sexual act? 

The DEPUTY CHAIRMAN (Hon Ken Travers): I am finding it difficult to relate some of the questions of 
members to the amendment. I have allowed the debate to continue, but I advise members that I am struggling to 
see the connection. I do not want to curtail debate, but I bring that matter to the attention of members. 

Hon SUE ELLERY: The government does not have a considered position on the matter that has been raised by 
the member. The government’s position in relation to children, whatever circumstances they are born in—they 
are born in all sorts of different circumstances; for example, as a result of violent crime—is that a range of 
mechanisms are available to children seeking information about their parents. We need to remember what the 
policy of this bill is about. It is about the regulation of brothels. The amendment that we are discussing now is 
whether or not we apply photographic identification provisions to clients of brothels. It does not go beyond that. 

Hon SIMON O’BRIEN: We are considering clause 20 of the bill, which includes proposed new section 21A, to 
which I have moved an amendment, and also proposed new part 3A, which has nine divisions and canvasses a 
wide variety of issues. Perhaps it might be a better way ahead if we were to break down consideration of this 
clause. Perhaps if you, Mr Deputy Chairman, put proposed section 21A and then the other proposed sections, 
that might be a better way of breaking it down for consideration in the Committee of the Whole. 

The DEPUTY CHAIRMAN (Hon Ken Travers): After we had dealt with Hon Simon O’Brien’s amendment, 
it was my intention to ask the chamber for guidance on how it wished to proceed, so I am more than happy after 
this amendment is put to deal with each of the proposed clauses in turn. We can deal with them as we go 
through. I think that would be an orderly way of progressing, because there are a number of proposed sections in 
this clause. 

Hon SIMON O’BRIEN: We have an amendment to proposed section 21A. If debate on that has exhausted 
itself, perhaps we might like to put that question and deal with it. 

Amendment put and negatived. 
The DEPUTY CHAIRMAN: Members, as I have just indicated, I think the easiest way will be to deal with 
each of the individual proposed sections. The question is that proposed section 21A be agreed to. 

Proposed section 21A: Obligations of those who operate sexual service business in relation to children — 
Hon DONNA FARAGHER: My question relates to what Hon Robyn McSweeney was referring to in proposed 
section 21A(3), which states — 

A person who manages or operates a sexual service business must ensure that no child is present at a 
place at or from which the business is carried on. 

I would like some clarification on how that relates to clause 19, which has already been passed. Proposed section 
21(b) states — 

a sexual service business other than a sexual service business being carried on by an individual sex 
worker is being carried on,  

Does proposed section 21A(3) include an individual sex worker? Are children able to be present at a place from 
which an individual sex worker is operating? 

Hon SUE ELLERY: The answer is yes. 

Hon DONNA FARAGHER: A child can be present? 

Hon SUE ELLERY: The member asked whether proposed section 21A(3) includes an individual sex worker, 
and the answer to that question is yes. 

Hon DONNA FARAGHER: How does that then relate to clause 19? Section 21, as amended by this bill, 
states — 

A person who allows a child to enter or remain at a place at which the person knows or could be 
reasonably expected to know — 

. . .  
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(b) a sexual service business other than a sexual service business being carried on by an individual sex 
worker is being carried on, 

commits an offence under this section. 

I understand that to mean that it is not an offence for an individual sex worker to have a child present at the place 
of business. Therefore, how does that relate to proposed section 21A(3)? 

Hon SUE ELLERY: Proposed section 21, as amended by this bill, states — 

Allowing child to be at place involving commercial sexual act 
A person who allows a child to enter or remain at a place at which the person knows or could be 
reasonably expected to know — 

(a) a commercial sexual act is or may be taking place; . . .  

The proposed section was drafted to cover a situation in which, for example, the business might be operating 
from a person’s home. It is reasonable for us to say that one cannot have a child on the premises when one could 
reasonably be expected to know that a commercial sexual act is or may be taking place. It is to ensure that we are 
not forcing people to kick children out of their home, but that neither can children be present if one can 
reasonably be expected to know that a commercial sexual act might be taking place. When one reads that in 
conjunction with proposed 21A(3), it is to be understood in the context of accepting the qualification that — 

a commercial sexual act is or may be taking place  

While that act is going on or may be going on, it is an offence for one to have a child on the premises. 

Hon GEORGE CASH: When the minister says “on the premises”, I understand her to mean that a child can be 
present at a individual sex worker’s premises as long as a sexual act is not taking place. 

Hon Sue Ellery: When the person knows or could be reasonably expected to know. 

Hon GEORGE CASH: It extends as widely as that, yes; so we are agreed on that. When the minister says 
“remain on the premises”, does that mean that if a client comes to an operator’s premises, the operator is to say 
to the child, “You have to leave the premises,” and does that then mean that the child will have to leave the 
whole of the land, so to speak? That is, will the child not be allowed to go and stand on the veranda outside? 
Does “the premises” extend to the whole of the land, or is it just the dwelling house or building? 

Hon SUE ELLERY: Normally, when we talk about a business, we mean that the business occurs on the whole 
property. The registered address of a business is not, for example, one tiny part of an address; it is the whole of 
the address. Under the definitions, “place” means anywhere at all, and includes anywhere in or on something that 
is moving or can move. The member might recall that this definition of “place” applied to other legislation that 
was dealt with some time ago. The expectation is that the child could not remain at the whole of that place if 
somebody was operating a sexual service and either knew, or could be reasonably expected to know, that 
commercial sexual activity was going on at the whole of the place.  

Hon GEORGE CASH: If we are agreed on when the child can or cannot be at the premises and if we assume 
that a sexual act occurs at night and perhaps the child might be sleeping at the premises, if the child is woken and 
physically leaves the premises—that is, leaves the lot on which the premises is built, which extends past the 
veranda and out the front gate, so to speak—does that put the child on the footpath? I want to know how far it 
extends.  

Hon SUE ELLERY: The obligation is on the person who knows that the sexual activity may be occurring to 
ensure that there is no child on those premises. That means that that person must arrange his or her business so it 
is conducted when the child is not there. That person might place the child with a babysitter. Whatever 
arrangements that person makes are not prescribed in this piece of legislation, but the obligation is on that person 
to ensure that the child is not on the premises at a time when that person knows that sexual activity may be 
taking place.  

Hon GEORGE CASH: I know that the obligation is on the sex worker to ensure that the child is not present, 
but if the child is on the premises and the sex worker enters into a commercial sexual act, is the child to be 
removed from the whole of the land or, for instance, can the child be asked to stand on the front veranda for a 
period of time? 
Hon Sue Ellery: We have already discussed that.  
Hon GEORGE CASH: It is the whole of the land. Therefore, the child has to be on the footpath.  
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Hon SUE ELLERY: We have already had the conversation where I have clarified that it is the whole of the 
place. If the member is asking me what the bill prescribes as to how the child is to be removed, the bill does not 
prescribe how the child is to be removed, nor does it prescribe where the child is to be removed to. It says that a 
person may not conduct or reasonably expect to conduct a commercial activity at that person’s place if there is a 
child present. The act does not prescribe how a child is moved or where a child is moved to.  
Hon ROBYN McSWEENEY: The words “may” or “reasonably” are very loose. Will the minister consider 
inserting the words “where a small owner-operated business or a business operated by an individual sex worker 
operates from their place of residence, no child should be present at the premises whilst business is being 
conducted”? Would the minister think about putting those words in proposed subsection (3)? It would make it 
very clear. At the end of the day, it would protect the child. It is the only way I can think of to protect that child.  
Hon SUE ELLERY: I will not entertain that amendment. The child is much better protected with the words “or 
could reasonably be expected to know”. It is much better that a person takes into account the broadest possible 
set of circumstances when considering whether a child will be present when an offence is being committed. We 
want that to be broader, not narrower. For example, a person might reasonably be expected to know that he or 
she might not be performing a commercial sexual act, but somebody else in the house may be. We need to put 
the onus on that person to ensure that he or she checks that the other person is not performing a commercial 
sexual act. We want the definition to be broader, not narrower, to protect the child.  
Hon ROBYN McSWEENEY: I would like it narrower so that everybody understands their parameters. 
Hon Sue Ellery: It’s better for the child if it’s broader.  
Hon ROBYN McSWEENEY: I cannot see that. If a person is defined as a small owner-operator or an 
individual operator, that person must know that the child cannot be on the premises while sex is taking place, 
while he or she is working. The narrower it is, the clearer it becomes. 
Proposed section put and passed.  
Proposed section 21B: Those who must hold a certificate — 
Hon DONNA FARAGHER: I would like the minister to place on record once again for me why the certificate 
requirement under proposed section 21B(3) does not apply to an individual sex worker. At the end of the day, an 
individual sex worker and those who work in a brothel are providing the same service. Why are they different? 
Hon SUE ELLERY: As was set out in the second reading speech—I think I may have touched on it in my 
response to the second reading debate—the focus of the certification scheme is on the people who control sexual 
service businesses rather than the individual workers. We took the view that registering, certifying or licensing 
of individual sex workers was inconsistent with the philosophy of minimalist decriminalisation. It will always be 
difficult to regulate the sex industry and sex workers, particularly those who operate from private residences or 
who might be working as part of other established businesses. We also needed to reach a balance between 
regulating a scheme and operating within parameters but not making it so onerous that it would force 
individuals, for example, out of the regulated component, which has happened in other jurisdictions in Australia. 
They have been forced out of the regulatory regime and into the unregulated regime and it has led to an increase 
in businesses. For those reasons, we considered that this bill was based on a philosophy of minimalist 
decriminalisation and we wanted to address those people who own and operate businesses. That is why we came 
up with the certification model.  
Proposed section put and passed. 
Progress reported and leave granted to sit again, on motion by Hon Sue Ellery (Minister for Child 
Protection). 
 


